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In this commencement address given by the Assistant. 
Attornr^y General, Ci^vil Rights Division 'of the Departm*ent of Justicfe, 
a brief re'v/iew of the Younger vs. Harris ca^e is give^. In this caiie^ 
t^a* Supreme Court ruled that;federal courts, could ntit, issue 
injunctions- again'st state c^riminal pu^oceed^ngs .on. the gyriDund that 
such prosecutions would result in a deprivation of- the def^endant' sl.'^ . • 
constittitional rights. The Younge't Doctrine, or "Our Ffederalism'" a^\ 
it has b'een called 'contains two principal operating assumptions. ! .| 
First, it assumes that. state courts, as well as federal^ courts haivv|' 
the 
civil 
courti 

remedied upon appellate review -by the D.S. Supreme Court.* Days aif^Jies 
tha.t -there ^s another doctrinal thread in the evolution of j» f- 

constitptional principles in the D.S^ that undercuts the Younger 'bio 
"Our Federalism" approach;^ The Court's -approach- seems to reflect*its 
belief that only the mo^t^.s^erious , Hgregious . dnd Systematic ^orm^ pt 
civil i;ights violations deserve federal judicial r2 mediation. Ther^e ' 
*is a danger that st^te officials will 6bt exercise their power to sue 
immediately upon discovering apparent civil fights * violation^, it is 
important that betl^r state laws and procedures be developed to '.i j 
insure. that individual civil rights are protected. It is conalud^^^' 
that fair aivd accessible state^ remedies are not inferior to .\ 
approach.es established uniformly by Federal Government action. ^ 
(Author/AM) 
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In 1971, the S\:prate Court deci^•;t^^ q^ arising ^out 
of California vMdtr. raised the issxj^ of ^^ether a federal 
district court had the autharity to'-'^joiii a' iState criminal 
proceeding on the grounds that kK^r a prb9eaitic)n woulxl' work a * 
deprivation of tte defoidant's oahg^itriticcial rirfits. In that 
case, YoTj^^v. Harris , the' coprt held that,. as a general rule, 
federal courts couM not- issu^' su^ injunctions, rplying ^^jon 
-j*at it described as the prfeciples of equity, canity and 



'federalism to jiistlfy its^epricloision. The Younger Docjzfme , or 



"Our Federalism/" as MrV^us^ce Black called it, 



principal c^je^patxng as; 
^oourts; as weH^ federal- courts, 



first, it 



that state / 



the authority, responsi^ . 



bility and conpeterjoe to 
it assurtes 'that, /j^ the 
federal civil ri^i 



jandic 



federal civil ri^ts; sieoOTdly, 
it that dtate ccnarts fail tb protect ; 
svjch looses can' be remedied \jpan ^jpeOdate 



ireviev^ by thejQi^Lted -States "Sjmraae Court 

■ J 

. It^Thi^t be argued/ 



, I do. ^^oday, that thdre is anojj|;er 
in the evolution of constitutional principles in 



Unit 



States that undercuts-. the Younger , "pur^Feaetalism" , 
approadi. 3ii fact, the Svpreme Court articulated it 'In 1972, oniy^ 
a yea/ after Youngd^' was decided. .The Court pointed out vdth 

V /ydunger v. Harris , 401 U.S^ 37 -(1971). ' / ' 
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respect to a federkL statute enac±ed in 1871 to provide redress . 

X ' \ ■ 

in. federal cx>iaHl; tor derivations of civil ri^t^ caxised Jay 

persfxi3 4c*ingrfXd.th state authority that: ^ ^ ^ * 

- • > ' \ ' ^ 

[The stap^] was thus a* prodxxrt: of ^ a vast 

transforoBtion froti the cxaic^ts of federalism 
that had ^gocevailed in the 18th century • the 
•very purpc»e of [The statute] was to interpose 
the f^erai\oourts between the States and the 
peoplev a^ ^g^iardians of the people's federal 
rights • tc?iprptect the people fron unconsti- ' 
tutional aickiicxi under color of st^te law, 
"viether- JJiat action be executive, legislative 
or judiciai.V'- Mitchum v. Fcteter 407 U.S. 225, 
^242 (1972) 

•Whatever the continuiuig vitality, of^iiiis seccnd co9ic^>t my be 
in the abstract, sihce 1972 the Supreme Court has opted largely^ 
in favor of an ^^^ans^fWpf the Younger ^3proacai in a hurttoer* of 
private suits raising icivil ri^ts issues, both criminal and ' 
. civil. The Court's approach, seems to reflect its belief that 
' CHily the most serious egregious ^rid systemic forms of civil 
ri^ts violations deserW federal 'judicial remediation. 

. In ny positic^i as .Assistant Attorney General for Civil , 
Rx^ts, I see the "Our federalism" isstte in % scmswhat different/ 

* context. Sin<5e the Civil War, Ctongress has invested the,Att6rney 

" • • . ^^^^ ' 

Goieral with civil and crii|^al authority to 'sue stati^ahd local 

govemnents to prevent OTrmjtedy civil i^ights viola^^ns. For 

.^xanple, the Voting Ri^ts*Act of 1965 gives ^me Attorney General, 
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and by his aelegaticai, the AksisJbant Attgo^eir General for Civil Rights, 



authority tp accept or rejeqt^pfpposed electoral changes "fircm • ■ 
cities, comtie^ ard states:Govefed ty the Act. The,Givil " 
• Ric^ts Act- of 1964*c[xves him the ri^t to sue to end s^egation ■ 

- ^ - ■ ■ ' •-' i . ' 

in state and -local public ' facilities. - j^ls and prisons are often ,-' 

. targets of suits brought pursuant to this .authority". "That Act, ' / 

" • ■ , ■ . ^- ' ' / 

as amended, also grants the At±omei^ General the ric^t to siie state ' 

and local governments thcx^p to be engaged in systematic e^ilqyinent 

discriminatiCTi based i:5X3i>/race, sex, national origin, or religion.. 

We are seeicing specific Congressioial authority to iriitiate suits 

or interyaie in suits brou^t fcy ^others aflJeging systematfc 

violations of ^e rights of |he uistitutionalized persons' in 

'prisCTis, rnentai jjTstitutions, reformatori^ and nursing hcnes. 

I think' t^hat iri^ slKsrt three months in office have provided 

me with qwu^ e}?)ecience in dealing with .-state and local officials * 

with Governors, Attorneys General and li^ncrfs - to assert rategoricallV 

a fact that should baneias no surpr-Lse' to'ipai these' officials 

■vigptously-object to exercise. 6f the federal poweifs. to ' 

vdJidicatg^tKe, civil rights I have 'described. argurents ' . 

tr^dc those 'iiipHcit,' if not e5?)l±cit, in the "Younger cases. First/ 

* * - ■ , ■ ~! ' ■ 

•tiiey avqw their conmitment to v^holdiug and defd:iding the' Ccaistitution' 
■/ . r . ■ ' - ' ' , ■!■ 

and laws of . the uiiited Stat^ , inclvding, those relating to civil 

. , ■ ; ' ' ■/'■'■' ■ ' » • ' 

ri^ts. *rhey swore tQ do so vpcm taHihg office, as' did I, they . 



^point out. SecxaidXy, they contend that stafe processes should-^— > 

' be proven inadequate or imwill^g to protect civil ri^tts befqire • . • 

. ■ V ■ ^ . ,' ' . - ' 

the-*federal igowerranent-, takes 'actibiJr The Justice Departnent should 

.idoitify \^ere their instituticais are failing, in this regard and 

give them '^Sougfi tirae, to clean iiouser niot sue iiimediately'xjpcn 

discovering apparent civil i^i^ts violations, as the^ etLte^ 

the "F^" are went to do/^'l do ncM fear, a nctient;. question tiie ' ' 

good faith of these Officials nor do I mean to contend that the- , ' 

federal government's deferral to^state procedures woiiLd in all 

instances be unwis^; I do believe/ however, that in neny ways, ' 

with respect to remedying many fprms of discrimination and . - 

denial of .civil_ri^ts, stata^Jaws, administrativie procedures * 

and itdicial systems do ndtV^ipear tp be up to the diallenge, I, 

"fic5r one, wculd be delimited were things .otherwise,^ for^ at*teart, 



I sqppose I believe^ ^n "Our Federalism." 

Sipce all of you have been sitting, patiently in gowns that 
would rival a ^una bath, on seats hard enou^ bo force confessions 
from even the^ innocent *after,a few hours, wcnttering what all thls^ 
babbling of a 'bureaucrat has to do with you, let ite lium to that 

^'-v ■ , - , - , ^ - 

^tissue.. It is* very siitple: you will be the Governors, Attorneys 
General, \.r^^ors and State ^iiegislatoj^s of jbur generatim, not to 
mention tiKbse of you*^whp'wilX occt©:hi^ federal office in the future^ 

' As lawyers-, ypu will be in a position tct develop state laws ai>d 



-r-'^procedures in better tailored than is pr^ently the case-- 
to insure that civil rights are protected* .\YoU can bring 

' the state test cases' designed to adv^o^ this cause. If you 
fail in this^ respect, two unfortunate, resxilts "are inevitable,-' 
Firstt persons genmnely aggrieved b/, deprivations of their 
civil ri^ts will have neither a federal nor a' sta,te'^ fopan in\ - 

|«hicirtoseac rearms. SuA'an outa>« is JUghant to the-i- 
fundaB[nental principles of our Nationv rendering the pronises 
of the Younger cases hollcv indeed, Seoondly, the federaJL ' 
government will be required to^ shc^ild^r a greater^and greater 

, bvirden for insuring that state and local officials, do hcaft 
operate in v?ays that'' violate basic civil ri^ts arid civil 
liberties. I cannot imagine that fair and accessible stai^^ 
rstedies, structured to address civil ri^ts isgi^^ foijbhrightly 
yet in ways s^isitiye to thfe "local context, would be^-inferior 
to ^rciaches establi s hed unifarmly by Fede2::al Goveifranent action. 
You decide. ' , 
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